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BOOK REVIEWS 

Cases on Contracts. By Arthur L. Corbin. St. Paul, West Publishing Co., 

1921. pp. xxiv, 1514. 

This volume of cases is one of the American Casebook Series published now 
under the general editorship of Professor Vance of Yale. 

The thing that first attracts one's attention in examining the collection is the 
great quantity of new material. Professor Corbin tells us that nearly half the 
cases have been decided since 1900. This is indicative of its general attitude. It 
is decidedly up to date. The preface states that the purpose of the editor is to 
furnish material for answering the question, What are our American courts 
going to decide to-morrow? He has accomplished that purpose. There is 
so much new American material in the book that probably many teachers would 
deem it wise to omit perhaps a fourth of the cases so as to have time for ade- 
quate discussion of those taken. But the quantity of material is an advantage 
rather than a defect in the compilation. Every instructor can thus, to a con- 
siderable extent, make his own case-book. 

The topics treated are the same as those in Professor Williston's well-known 
case-book on the same subject. Such topics as capacity of parties, construction 
of language, fraud, duress, rescission in equity, damages, and specific performance 
are omitted. This is justified by the presence of those subjects in other courses 
commonly taught in our law schools. There is a tendency here and there to 
include matter showing the relief possible in equity, as witness the cases on pp. 
121 and 124. It is rather surprising, therefore, to find in the chapter on Assign- 
ment none of the early equity cases which portray the history of assignment and 
explain its modern limitations. Though one of the equity cases is given at page 
1 127 it is for a different purpose. The writer has always thought that a group 
of selected cases on beneficiaries might well include one good equity case like 
Keller v. Ashford (1890) 133 U. S. 610, to acquaint the student with the doctrine of 
subrogation as applied in such cases. The solution of payment beneficiary cases 
by applying equitable subrogation should have been more successful in its com- 
petition with Lawrence v. Fox than it has been. No such case appears in Pro- 
fessor Corbin's chapter. In Fry v. Ausman, p. 1080, an excerpt from Keller v. 
Ashford is quoted by the court. But the Fry case, while excellent on its own 
point, neither follows the doctrine of subrogation nor brings it adequately before 
the student. 

The order of topics in the present volume is unusual and the writer must con- 
fess that his experience would not have led him to adopt it. One may, with 
Professor Williston, adopt a logical or perhaps chronological order: formation, 
parties affected, performance and discharge. This brings the topic of considera- 
tion close to the beginning of the course. The law of consideration is technical, 
rather unreasonable in spots and not easily assimilated by beginning students. 
If possible it should be postponed somewhat. By the same order illegality, whfch 
is relatively easy, comes near the end of the course. Now Professor Corbin in 
his preface states that "the order of arrangement has been chosen with the pur- 
pose of making the topics and the individual cases most readily understood by the 
beginning student." Tested by this aim it would seem that illegality might be 
placed near the beginning and consideration postponed. Instead, consideration 
is found in the second chapter and illegality in next to the last and after discharge 
of contracts. Still more puzzling is the advancing of the difficult subject of con- 
ditional contracts to the first half of the volume. But, as Professor Corbin says, 
each teacher can readily choose his own order of topics. There is no attempt to 
follow the order of Anson on Contract which the author has recently edited. 
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There is a more minute subdivision of chapters than is found in Williston's 
Cases on Contracts. This seems to the writer an improvement. Students other 
than the very best tend to get lost in the course before the end is reached. This 
is especially true in Implied Conditions. Mr. Corbin has a quite detailed subdivi- 
sion here. It chiefly turns, however, on the subject matter of the contracts or 
condition involved, as "Contracts of Service," "Certificate of Architect or Engi- 
neer," "Condition of Notice." Some, and the writer is among them, may think 
that an analytical classification would be more useful to the student. The follow- 
ing is offered as an illustration of what is meant : 

i. Express Conditions. 

(a) Distinguished from Promises. 

(b) Distinguished from Implied Conditions. 

(c) Their Construction. 

(d) Their Performance. 

(e) Express Conditions exceptionally Treated : 
(i) Architect's Certificate. 

(2) Condition for Personal Satisfaction. 

(3) Conditions in Leases. 

2. Implied Conditions. 

(a) History. 

(b) Effect of Serjeant Williams' Rules. 

(c) General Principles. 

(1) Order of Performance. 

(2) Separate Instruments. 

(3) Aleatory Contracts. 

(4) Leases 

(d) Condition Requiring Notice. 

(e) Substantial Performance. 

(f) Time or Quantity of the Essence. 

(g) Severable Contracts, 
(h) Instalment Contracts. 

3. Warranties. 

4. Conditions Subsequent. 

(a) Express. 

(b) Implied. 

5. Excuses for Non-performance. 

(a) Generally. 

(b) Prevention. 

(c) Breach by Other Party. 

(d) Repudiation. 

(e) Incapacitation. 

(f) Waiver. 

Anticipatory Breach may well be placed in a separate chapter. Impossibility 
as an excuse for non-performance of conditions probably can be treated best at 
the end of the chapter on impossibility as a discharge of a promise. The ques- 
tion whether the various excuses for breach of a condition are also excuses for 
breach of a promise might also be considered in section five above, though 
analytically it is a distinct problem. 

As to the cases chosen a word or two must be said. About three fourths of 
them are cases not found in other case books. They are modern American cases 
containing good discussion of the problems in hand and illustrating the variety 
of American opinion. They have crowded out many of the old familiar friends. 
But in general the really important older cases have been retained. One finds 
Williams v. Carwardine, Adams v. Lindsell, Dickinson v. Dodds, Rann v. Hughes, 
Foakes v. Beer, Pordage v. Cole, Kingston v. Preston, Norrington v. Wright, 
Hochster v. De la Tour, Daniels v. Newton, Taylor v. Caldwell, Ford v. Beech, 
Tweddle v. Atkinson, Lawrence v. Fox, Winch v. Keeley, Nordenfelt v. Maxim 
Company, Eastwood v. Kenyon and many others. Useful cases like Los Angeles 
Traction Company v. Wilshire, p. 189, De Cicco v. Schweizer, p. 376, Seaver v. 
Ransom, p. 1061, and others have been rightly added. But why was Slade's Case 
relegated to a footnote on page 389? Indeed why was the history of assumpsit, 
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which is substantially the early history of contract law, excluded? The cases 
printed on the early history of consideration illustrate chiefly the vacillations of 
the early courts between benefit and detriment on the one hand and between real 
detriment and technical detriment on the other. Also one looks for Dunlop and 
Company v. Selfridge and Company, the English case settling that a promisee 
who did not furnish the consideration cannot sue on the contract, and finds it 
excluded on page 1040 for an early English case to the contrary. None of the 
late English cases, such as Millar and Company v. Taylor and Company, 
[1916, C. A.] 1 K. B. 402, discussing the effect of partial impossibility caused by 
war, are included. Even the coronation cases are merely mentioned on p. 910 in 
a note. 

The footnotes are copious and helpful. The collections of authorities show 
an immense amount of well spent effort. They are a great addition to the vol- 
ume. It seems captious to be critical of them. It is, however, true that they are 
used occasionally to present the author's views or reasoning rather than as 
mirrors of the authorities. This may be seen on pp. 72, 76, 85, 235, 267 and 
elsewhere. This is leading the student and sometimes it will happen that he is 
led in a direction which the instructor will think erroneous. 

In the preface Professor Corbin pays a tribute to the analytical work of Pro- 
fessor Wesley N. Hohfeld. As he says, Hohfeld's conceptions and reasoning do 
not find a place in a case-book but rather in class discussion. On page 197, how- 
ever, and occasionally elsewhere, there are notes applying Hohfeld's distinctions 
to the matter in hand. The note on that page seems to the writer too subtle for 
the useful consideration of beginning students. 

On the whole the book shows scholarship and thoroughness. The teacher who 
cannot by its use give to a class a sound knowledge of the general principles of 
contract law should be in some other field of endeavor. 

Clarke B. Whittier. 

Stanford University Law School. 

The Equality of States in International Law. By Edwin DeWitt Dickinson. 
Cambridge, Harvard University Press, 1920. pp. xiii, 424. $4.00. 

Professor Dickinson has given us an admirable presentation of the history of 
the idea of the equality of states. He has traced opinions from the earliest times 
down to the present day with a clear presentation of the views held at different 
periods and with careful references to the sources. 

He has discussed the equality of states in a sense of equality in capacity for 
rights. 

Of course one goes back to the early discussions relating to the law of nature and 
the odd theory of the state of nature in which human society may have been 
supposed to exist at some periods. Of course such a state of nature in fact never 
was, but it afforded a convenient hypothesis on which philosophical discussion 
might be based. There was a natural transition from the rights of persons to the 
rights of a state whatever might be the source of each. 

Grotius, Dr. Dickinson points out, on the whole did not base his doctrines on 
supposed natural rights, but he held rather to the practice of existing states as to 
equality before the law. 

The text writers who follow Grotius fall into three classes with regard to the 
source of law ; the Naturalists, the Positivists, and the Eclectics. Hobbes, Puf en- 
dorf, Vattel, and others illustrate these various schools, and Dr. Dickinson has 
caught their essence very successfully. 

The chapter on the documentary sources of the 19th century and the two chapters 
on the internal and the external limitations of equality are especially luminous. 
The various Congresses and Conferences are also discussed and their policies as 
to equality of their constituent members are made clear. 



